
By Brock McCormack (Atlanta)

In today’s tight economy, human resources professionals across every

type of industry are feeling pressure to cut unnecessary costs and stretch 

already thin budgets. For those employers who have foreign-national 

employees on the payroll, this can mean investigating how to retain 

valuable foreign talent and expertise without having to incur any 

unnecessary expense. The most effective long-term way to minimize 

immigration-related expenditures is to ensure

that the immigration status of all your foreign-

national employees is kept current at all times.

U.S. immigration law can be especially 

unforgiving when foreign nationals fail to extend

their visas before their current status expires. 

Missing an important immigration deadline can

have expensive consequences, such as forcing

the foreign national to return home to wait for a

new visa to be issued, or having to pay a hefty

fee for expedited processing.

In other instances, failure to plan appropri-

ately can force the foreign national to switch into

a less desirable visa category, or to forgo 

applying for permanent residence. It’s important

for employers to design a specific strategy for

each foreign-national employee, ensuring that

the long-term goals of both the company and the 

employee are achieved in a cost-effective and 

expeditious manner.

Here are some additional points that can 

assist you in making cost-effective decisions 

regarding your foreign-national employees.

I-9 Compliance & E-Verify

Even employers that have no foreign-national employees have an 

opportunity to save money by streamlining their corporate compliance

measures. For example, federal law requires employers to complete a Form

I-9 before any new employee can begin work. The I-9 form verifies that the

employee has authorization to work in the United States. Initial completion

of the form can be time-consuming for both you and your employee, not

to mention your duty to monitor when the employee’s work authorization

documents will expire.

Fortunately, there are now cost-effective software programs that 

assist with proper completion of the I-9 form, store the forms 

electronically (which is permitted by federal law), and remind you when

the employee’s documents will expire. Besides saving time, these programs

can prevent your company from being fined by the government for 

non-compliance with I-9 regulations. These fines range from $110 to

$1,100 per violation on the I-9 form.

Electronic I-9 storage solutions can also ensure compliance with new

regulations, which require certain employers to use the E-Verify system to

check the work authorization of newly hired employees. E-Verify is a 

web-based program established by the U.S. Citizenship and Immigration

Services (USCIS) that verifies the employment eligibility of newly-hired

employees using information contained in the Social Security 

Administration records and other government databases.

Currently, seven states have laws requiring all or some employers to

use E-Verify. Additionally, a new federal regulation due to take effect on

May 21, 2009, will require some employers doing business under contracts

with the federal government to use E-Verify. Those employers eager to

streamline compliance with E-Verify should consider use of an 

electronic I-9/E-Verify compliance program and

should investigate whether only certain branches

or offices of the company actually are required

to use E-Verify. Employers should also train

staff on the proper operation of E-Verify, so as

not to run afoul of federal regulations governing

what actions may be taken when E-Verify 

indicates that an employee lacks authorization

to work in the U.S.

Decisions in Hiring

Because such a large portion of the current

U.S. labor force is foreign born, it is common

for employers to receive resumes from job 

applicants who currently hold a temporary work

visa, or who have applied for permanent 

residence but are awaiting approval. You may

strongly desire to hire such individuals 

because of their talent and expertise, but feel 

uncertain about the potential immigration-

related costs of doing so.

It’s important at this stage, before the 

individual has been offered employment, to 

consult with immigration counsel to understand

the company’s future immigration-related obligations if this candidate is

hired. It may be that the individual’s “green card” application is pending

and will be approved in a matter of weeks, but it may also be the case that

the individual’s green card case was not properly filed and their work 

authorization is in jeopardy. Moreover, some temporary work visas limit

how much cumulative time an individual may spend in the U.S. in that 

status. To ensure that hiring the candidate will be economically worthwhile,

you will want to ensure that sufficient time is remaining on the visa or that

it can be extended.

Cost-minded Visa Strategies

One way to immediately save thousands of dollars each year is to file

immigration visa petitions in batches, where possible. Several categories

of visas allow the petitioning employer to sponsor a group of employees in

one application. Besides the immediate savings of having to pay only one

filing fee, preparing several individuals’ documentation at once can also

save time for you and your employees.

The L visa in particular has a unique procedure by which the 

company can gain pre-approval to have employees apply for the visa 

directly at a U.S. embassy or consulate abroad. This relieves the company
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By Kim Thompson (Atlanta)

When comprehensive immigration reform at the federal level stalled,

many state governments decided to take matters into their own hands. 

Since 2006, many states have enacted laws which provide for employer

sanctions related to hiring unauthorized workers – independent of any 

monetary or criminal sanctions available for federal immigration 

violations.

The focus of many of the state immigration laws is the U.S. 

Department of Homeland Security’s (DHS) E-Verify system. The E-Verify

system allows employers, after enrolling and signing a memorandum of

understanding, to share information with the DHS and Social Security 

Administration and to check the newly-hired employee’s employment 

authorization against the databases for those agencies.

As an employer, not only are you required to ensure that you are in

compliance with federal immigration laws, but must also determine which

state immigration laws apply and when and how state-level compliance is

triggered. The first thing to determine is whether your company is doing

business in any of the states which have enacted employment-related 

immigration laws. Once you have identified the applicable states, you next

have to establish whether the state law applies to your business within that

state, and if so, when you are required to start complying with the law.

States Where All Employers Must Comply With The State 

Immigration Laws

If you currently do business in the states of Arizona, Mississippi, and

South Carolina, you may already be required, after completing the Form 

I-9 Employment Eligibility Verification, to verify the work authorization of

your newly-hired employees using E-Verify. Currently, all businesses in

Arizona are required to use E-Verify. Mississippi also requires all 

employers to use E-Verify but provides for phased-in implementation

tied to the number of employees. South Carolina has a graduated 

implementation procedure based on number of employees as well but 

allows the employer to choose to verify using E-Verify or a driver’s 

license/ID card.

Arizona
All businesses required to use E-Verify as of January 1, 2008.

Mississippi
1) All state agencies, public contractors and subcontractors, and all

private employers with 250 or more employees required to use E-Verify as

of July 1, 2008; 2) private employers with 100-249 employees must use 

E-Verify as of July 1, 2009; 3) private employers with 30-99 employees

must use E-Verify as of July 1, 2010; and 4) all other private employers

must begin using E-Verify by July 1, 2011.

South Carolina
Starting January 1, 2009, all employers with state service contracts

must verify that a newly hired employee has valid work authorization by

completing a Form I-9 and either: 1) verifying the employee’s work 

authorization through E-Verify; or 2) determining that the employee has a

valid South Carolina driver’s license or ID card, or one from another state

that uses the same standards for issuance as South Carolina. Private 

employers with 100 or more employees must start this verification process

by October 1, 2009 and those with fewer than 100 employees must start no

later than July 1, 2010.
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States Requiring Compliance By Specific Types Of Employers

Many states have enacted immigration laws with a narrower focus –

requiring only public employers and private employers who contract with

the public employers (as opposed to all employers doing business in the

state), to take additional steps to verify the legal work status of their 

employees.

Arkansas
State contractors must certify that they do not knowingly employ or

contract with (including subcontractors) undocumented workers.

Colorado
Companies that contract with state agencies and political subdivisions

of the state for services must use E-Verify for all newly-hired employees.

Connecticut
State contractors may be found criminally liable for hiring 

undocumented workers.

Delaware
Any state contractor with a contract for professional services, public

works, or nonprofessional services, which is paid with public funds, 

must certify that they are in compliance with the requirements of the 

Immigration Reform and Control Act of 1986.

Florida
As of July 1, 2009, employers with state contracts for the physical

performance of services in the state must use E-Verify for all newly-hired

employees.

Georgia
All public employers and state contractors (including subcontractors)

with 500 or more employees must use E-Verify to check the status of all

newly-hired employees starting July 1, 2007. As of July 1, 2008, all 
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Recouping Immigration-related Costs

Some employers prefer that their foreign-national employees pay for

all costs associated with obtaining legal immigration status in the U.S.

This is not always driven by the bottom-line, but can also be an attempt to

ensure fairness among all employees, regardless of immigration status.

Some visa categories, such as the H-1B visa for professionals, require the

employer to pay a specific portion of the government filing fees. But 

federal law does permit the creation of a contract between the employer

and a foreign-national employee regarding payment of immigration-related

costs by the employee.

Because of the complexity of immigration regulations on all these

topics, including those governing these so-called “stay agreements,” it’s

always advisable to seek the advice of immigration counsel. not only to

ensure that contracts are drafted in such a way as to be legally enforceable,

but to ensure you do not run afoul of  immigration rules when trying to

save costs. 

For more information email the author at 
bmccormack@laborlawyers.com or contact any attorney in our Global
Immigration Practice at 404-240-4224.
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of having to pay a domestic filing fee for each petition. The L visa is 

used to transfer managers, executives, and employees with specialized 

knowledge from a parent, subsidiary, or affiliated company abroad. For

those immigration filings that require the employer to conduct specified

recruitment steps, such as placing newspaper classified advertisements for

the position, using the same ad for multiple employees can result in 

significant cost savings. Successfully filing a petition on behalf of 

multiple beneficiaries takes planning and coordination between the 

employer and immigration counsel, however.

While there are many different types of temporary work visas, it is

also possible for an individual to enter the U.S. as a permanent resident

based upon his or her prospective employment in this country. As a general

rule, applying for permanent residence based upon employment requires

more documentation and is a lengthier process than obtaining a temporary

work visa. But temporary work visas have a limited period of validity and

must be renewed periodically. It can therefore be more cost-effective in the

long-term to sponsor a future employee for permanent residence and bypass

bringing the individual into the U.S. on a temporary work visa. 

The decision to seek permanent residence up front will depend on your

long-term goal for the employee, as well as the time frame of how quickly

you need the individual in the U.S.
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companies with 100 or more employees and who have state contracts or

subcontracts must use E-Verify for newly-hired employees. All other 

employers with state contracts or subcontracts must start using E-Verify

for newly-hired employees as of July 1, 2009. As of January 1, 2008, a

Georgia employer may not claim a state income tax deduction for wages

of $600 or more paid to an individual who does not have authorization 

to work.

Hawaii
All individuals seeking employment with the state or a county, must

be a citizen, national or permanent resident or be eligible for unrestricted

employment in the United States.

Idaho
State employees must have proper work authorization and the state

must ensure that businesses with state contracts for services employ only

legal workers.

Iowa
Any business that receives economic assistance from the state must

verify that its employees are citizens of the United States or authorized to

work in the U.S.

Kansas
Unemployment benefits and employment protection status are 

limited to U.S. citizens and those with legal immigration status.

Louisiana
Any state agency or department may conduct an investigation of a 

contractor’s hiring policies if it suspects the contractor of employing unau-

thorized workers.

Massachusetts
Contractors doing business with a state agency in the Executive

Branch must certify that they will not use unauthorized workers.

Minnesota
State agencies and all companies awarded state contracts must use 

E-Verify for newly-hired employees as of January 20, 2008.

Missouri
All state agencies, local governments, and private employers who 

receive state loans, tax credits or have a contract worth more than $5,000

must use E-Verify for newly-hired employees.

Montana
Aliens temporarily in the U.S. to perform agricultural labor or 

services or studying temporarily in the U.S. are excluded from the 

definition of employment for purposes of unemployment insurance laws

and laws relating to independent contractors.

Nebraska
Starting October 1, 2009, all public employers and any contractor and

subcontractor awarded a contract by a public employer for the physical

performance of services within the state, will be required to use E-Verify

for all new hires. Tax incentives under various development and advantage

acts are available for qualified private employers that use E-Verify.

Nevada
Aliens who are non-residents of the U.S. at the time of a work-related

accident are not covered by the provisions of the state’s workers’ 

compensation law. The Nevada Tax Commission may impose fines on an

employer found to be engaged in unlawful hiring or employment of 

    unauthorized aliens.

New Mexico
Certain aliens admitted to the U.S. to perform agricultural labor are

excluded from obtaining unemployment compensation.

Oklahoma
Private employers with state contracts for the “physical performance

of services within the state” must use E-Verify for newly-hired employees.

This law went into effect on November 1, 2007 but is currently not being

enforced due to a temporary injunction.
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Oregon
An insurer or self-insured employer may not make payments to a 

person pursuant to the state’s workers’ compensation law if that person is

present in the U.S. without legal authorization.

Pennsylvania
Employers may not employ illegal aliens on projects financed by state

grants or loans. Employers in the Keystone Opportunity Zone economic

development program are required to repay the full value of any KOZ tax

benefit if sentenced under federal law for knowingly employing illegal

aliens or using a contractor that the taxpayer knew or had reason to know

was employing illegal aliens.

Rhode Island
All persons and businesses (including contractors) doing business

with the State must use E-Verify as of March 27, 2008.

Tennessee
Contractors must attest that they do not employ illegal workers and are

prohibited from contracting with a state agency within one year of 

discovery that the contractor is employing illegal workers. It is a criminal

offense to recklessly or knowingly employ an illegal alien, or knowingly

encourage or induce an illegal alien to enter the state to work. Employers

may not accept taxpayer identification numbers as proof of immigration

status or as a form of identification.

The Labor Letter is a periodic publication of Fisher & Phillips LLP and should
not be construed as legal advice or legal opinion on any specific facts 
or  circumstances. The contents are intended for general information 
purposes only, and you are urged to consult counsel concerning your own 
situation and any specific legal questions you may have. Fisher & Phillips LLP
lawyers are available for presentations on a wide variety of labor and 
employment topics.

Fisher & Phillips LLP represents employers nationally in labor, 
employment, civil rights, employee benefits, and immigration matters

We’re interested in your opinion. If you have any suggestions about how we can improve
the Labor Letter or any of our other publications, let us know by contacting your Fisher &
Phillips attorney or email the editor at mmitchell @laborlawyers.com.
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Louisville
phone (502) 561-3990
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Portland OR
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San Diego
phone (858) 597-9600
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phone (415) 490-9000

Tampa
phone (813) 769-7500

Texas
In order to apply for and receive a public subsidy, the business must

certify that it does not and will not knowingly employ an undocumented

worker.

Utah
Effective July 1, 2009, all public entities and all private employers

with contracts (including subcontractors) with the state must use E-Verify

for all newly-hired employees.

Washington
Labor performed by non-resident aliens is excluded from the 

definition of employment under the state’s unemployment insurance law.

West Virginia
All employers must verify the work authorization of all employees.

Employing unauthorized workers may result in a misdemeanor, punishable

by fines up to $10,000 and incarceration for repeat offenses. Employers

who have been convicted of hiring unauthorized workers may not claim a

state income tax deduction for wages of $600 or more paid to an 

unauthorized worker.

Going Against The Tide

Illinois went in a completely different direction from the majority of

the states that have taken a position on immigration and enacted a law 

prohibiting businesses from using E-Verify until the system was proven to

be more accurate. The U.S. Department of Justice sued the State of Illinois

and on March 11, 2009, a federal district court judge ruled that the Illinois

law was unconstitutional. As a result, employers in the state of Illinois are

now free to use E-Verify if they choose without fear of violating the 

state law.

If a state is not specifically listed in this article, it means that it does

not currently have an immigration law in place, has an immigration law in

effect that does not have employment-related provisions, or there is 

proposed legislation but it has not yet been enacted. Developments in 

immigration law occur at a rapid pace and we recommend that you contact

our Global Immigration Practice Group to discuss questions regarding 

specific state immigration requirements and to ensure that you have the

most up-to-date information. We update our State Immigration Survey

when there are any changes to state immigration laws, so please visit the

Fisher & Phillips website for the most current information in this area.

For more information email the author at
kthompson@laborlaywers.com or contact any attorney in our Global 
Immigration Practice at 404-240-4224.

Labor Letter Wins Burton/ALA Award

We were honored to learn that the Labor Letter is the 2009 

Burton Award recipient for Best Law Firm Newsletter.  

In conjunction with the Association of Legal Administrators

and the Library of Congress, the Burton Foundation selects the

best law firm newsletter judged on factors which include 

writing style and technique, research, analysis, and content.

Winners are selected by a panel of law school professors 

representing some of the nation’s most prestigious law schools,

as well as leading legal professionals and members of 

the judiciary.

We were especially proud of the comment of William C. 

Burton, a practicing attorney and founder and chairman of the

Burton Awards, who said: “The competition among law firm

newsletters was the most intense we’ve ever seen. The Fisher

& Phillips Labor Letter has surpassed our highest standards.”

We will strive to continue to achieve those standards.




